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Carrie Wehling to: Andrew Stewart 02/29/2012 02:04PM 

From: Carrie Wehling/DC/USEPA/US 

To: Andrew Stewart/DC/USEPA/US@EPA, 

Non-Responsive 

Non-Responsive 
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Non-Responsive 

Caroline (Carrie) Wehling 
SDWA team leader 
Office of General Counsel, Water Law Office 
U.S. EPA, Washington, D.C. 
Mail Code 2355A 
email: wehling.carrie@epa.gov 
phone: 202-564-5492 
fax: 202-564-54 77 

Andrew Stewart this note finds you well. 02/29/2012 01 :55:17 PM 

From: 
To: 
Date: 
Subject: 

Andrew Stewart/DC/USEPA/US 
Carrie Wehling/DC/USEPA/US@EPA 
02/29/2012 01:55PM 
Re: Agenda for monthly national SDWA/hydraulic fracturing legal issues call ---TOMORROW at noon ET 
Conference n u m be~·-·-·-·--·-·--·--·--·-·-E"x-:·s-~-fiers-oilaTfiri.va.cy-·-·--·-·--·----·-·-·-·: 

Non-Responsive 
Andrew Stewart 
Chief, Litigation and Audit Policy Branch 
Special Litigation and Projects Division 
U.S. Environmental Protection Agency 
(p) 202.564.1463 
(f) 202.564.9001 

Carrie Wehling Here is the for our call so far--- additional items are wei co ... 02/22/2012 11:15:32 AM 

From: 
To: 
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Carrie Wehling/DC/USEPA/US 
Aditi Prabhu/DC/USEPA/US@EPA, Alan Morrissey/DC/USEPA/US@EPA, Alexa Engelman/R9/USEPA/US@EPA, Amy 
Branning/DC/USEPA/US@EPA, Andrew Sallach/R9/USEPA/US@EPA, Andrew Stewart/DC/USEPA/US@EPA, Andy 
Lensink!R8/USEPA/US@EPA, Ankur Tohan/R1 0/USEPA/US@EPA, Ann Codrington/DC/USEPA/US@EPA, Anne 
Berube/DC/USEPA/US@EPA, Barbara Gutierrez/DC/USEPA/US@EPA, Barbara Wester/R5/USEPA/US@EPA, Barry 
Pollock!R9/USEPA/US@EPA, Becky Allenbach/R4/USEPA/US@EPA, Benjamin Bahk!DC/USEPA/US@EPA, Bernadette 
Rappold/DC/USEPA/US@EPA, Beth Cavalier/DC/USEPA/US@EPA, Bob Hartman/R1 0/USEPA/US@EPA, Brian Grant/DC/USEPA/US@EPA, 
Bruce Fergusson/DC/USEPA/US@EPA, Bruce Kiselica/R2/USEPA/US@EPA, Bruce Kobelski@epa.gov, Carol 
DeMarco/DC/USEPA/US@EPA, Caroline Hermann/DC/USEPA/US@EPA, Caroline Makepeace/DC/USEPA/US@EPA, Carrie 
Wehling/DC/USEPA/US@EPA, Chan Pongkhamsing/R1 0/USEPA/US@EPA, Chelo Haii/R6/USEPA/US@EPA, Chitra 
Kumar/DC/USEPA/US@EPA, Chris Dudding/R7/USEPA/US@EPA, Christina Kracher/R6/USEPA/US@EPA, Clarke 
Thurmon/DC/USEPA/US@EPA, Corine Li/R9/USEPA/US@EPA, Dan Olone/R4/USEPA/US@EPA, Daria Evans-Walker/R9/USEPA/US@EPA, 
David Allnutt/R1 0/USEPA/US@EPA, David Gillespie/R6/USEPA/US@EPA, DavidP Schmidt/R9/USEPA/US@EPA, Donna 
Mastro/R3/USEPA/US@EPA, Douglas Frankenthaler/R3/USEPA/US@EPA, Douglas McKenna/R2/USEPA/US@EPA, Edie 
Goldman/R1/USEPA/US@EPA, EdwardJ Moriarty/DC/USEPA/US@EPA, Elliott Zenick!DC/USEPA/US@EPA, Elvie 
Rivera/R9/USEPA/US@EPA, Eric Winiecki/R1 0/USEPA/US@EPA, Erik Swenson/DC/USEPA/US@EPA, Everett 
Pringle/R9/USEPA/US@EPA, Fran Jonesi/DC/USEPA/US@EPA, Fred McManus/R4/USEPA/US@EPA, Gina Snyder/R1/USEPA/US@EPA, 
Ginny Phillips/DC/USEPA/US@EPA, Gretchen Busterud/R9/USEPA/US@EPA, Harold Rogers/R1 0/USEPA/US@EPA, Heather 
Shoven/R5/USEPA/US@EPA, Humane Zia/R3/USEPA/US@EPA, Jacqueline Clark!R5/USEPA/US@EPA, James 
Bove/DC/USEPA/US@EPA, James Simpson/R2/USEPA/US@EPA, James Van0rden/R3/USEPA/US@EPA, Jane 
Downing/R1/USEPA/US@EPA, Jane Lupton/R5/USEPA/US@EPA, Janet Carlson/R5/USEPA/US@EPA, Janet Kuefler/R5/USEPA/US@EPA, 
Jason Gambatese/R9/USEPA/US@EPA, Jeanne Duross/DC/USEPA/US@EPA, Jeff Kopf/R1/USEPA/US@EPA, Jefferie 
Garcia/R3/USEPA/US@EPA, Jeffrey McDonald/R5/USEPA/US@EPA, Jennifer MacDonald/R1 0/USEPA/US@EPA, Jennifer 
Parker/R1 0/USEPA/US@EPA, Jennifer Wills/DC/USEPA/US@EPA, Jessica Haii/DC/USEPA/US@EPA, Jill Korte/R9/USEPA/US@EPA, Jill 
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Metcalf/R1/USEPA/US@EPA, Jim Eppers/R8/USEPA/US@EPA, Joanna Glowacki/R5/USEPA/US@EPA, Joanna 
Glowacki/R5/USEPA/US@EPA, Joel Jones/R9/USEPA/US@EPA, John Ruggero/R3/USEPA/US@EPA, Jonathan 
Binder/DC/USEPA/US@EPA, Judith Hykei/R3/USEPA/US@EPA, Karen Mcguire/R1/USEPA/US@EPA, KarenD 
Johnson/R3/USEPA/US@EPA, Kathelene Brainich/R8/USEPA/US@EPA, Ken Deason/R7/USEPA/US@EPA, Kenneth 
Harmon/DC/USEPA/US@EPA, Kevin Ryan/R9/USEPA/US@EPA, Kevin Smith/R4/USEPA/US@EPA, Kim Kramer/R2/USEPA/US@EPA, Kimi 
Matsumoto/R8/USEPA/US@EPA, Kristi Smith/DC/USEPA/US@EPA, Laurie Dubriei/R2/USEPA/US@EPA, Leslie 
Darman/DC/USEPA/US@EPA, Linda Hutchison/R6/USEPA/US@EPA, Lisa Kahn/ENF/R8/USEPA/US@EPA, Lisa Uhi/R4/USEPA/US@EPA, 
Loren Denton/DC/USEPA/US@EPA, Lori Kier/R3/USEPA/US@EPA, Lourdes Bufiii/DC/USEPA/US@EPA, Lucita 
Chin/RC/R8/USEPA/US@EPA, Maria Gonzalez/R5/USEPA/US@EPA, Mark Bolender/R3/USEPA/US@EPA, Mark 
Stein/R1/USEPA/US@EPA, Mary McAuliffe/R5/USEPA/US@EPA, Mary Mindrup/R7/USEPA/US@EPA, Maura 
Browning/DC/USEPA/US@EPA, Maya Kuttan/R9/USEPA/US@EPA, Mehdi Taheri/R6/USEPA/US@EPA, Melissa 
Gibbons/DC/USEPA/US@EPA, Melva Hayden/R2/USEPA/US@EPA, Michelle Marcu/ENF/R8/USEPA/US@EPA, Michelle 
Moustakas/DC/USEPA/US@EPA, Miguel Deltorai/R5/USEPA/US@EPA, Mindy Kairis/DC/USEPA/US@EPA, Monesh 
Chabria/R5/USEPA/US@EPA, Nancy Browne/DC/USEPA/US@EPA, Neil Bigioni/R3/USEPA/US@EPA, Neil Handler/R1/USEPA/US@EPA, 
Nicholas Damato/R5/USEPA/US@EPA, Nicole Kraft/R2/USEPA/US@EPA, Nina Rivera/R3/USEPA/US@EPA, Patrick 
Chan/R9/USEPA/US@EPA, Paul Bangser/DC/USEPA/US@EPA, Peggy Livingston/ENF/R8/USEPA/US@EPA, Peter 
Ford/DC/USEPA/US@EPA, Philip Strobei/R8/USEPA/US@EPA, Philip Yeany/R3/USEPA/US@EPA, Phyllis Feinmark!R2/USEPA/US@EPA, 
Pooja Parikh/DC/USEPA/US@EPA, Raymond Urchei/R5/USEPA/US@EPA, Rebecca Harvey/R5/USEPA/US@EPA, Rebekah 
Reynolds/DC/USEPA/US@EPA, Rich Campbeii/R9/USEPA/US@EPA, Richard Albores/DC/USEPA/US@EPA, Richard 
Witt/DC/USEPA/US@EPA, Robbi Farreii/DC/USEPA/US@EPA, RobertH Smith/R5/USEPA/US@EPA, Ronald 
Bergman/DC/USEPA/US@EPA, Rosa Brignoni/R2/USEPA/US@EPA, Russell Murdock!R6/USEPA/US@EPA, Rusty 
Herbert/R6/USEPA/US@EPA, Ryan Bahr/R5/USEPA/US@EPA, Sandra Stavnes/R8/USEPA/US@EPA, Sarah Roberts/R8/USEPA/US@EPA, 
Shannon Griffo/DC/USEPA/US@EPA, Shannon Vallance/R6/USEPA/US@EPA, Shelia Hollimon/R4/USEPA/US@EPA, 
St-denis.francine@epa.gov, Susan Okeefe/DC/USEPA/US@EPA, Thomas Poy/R5/USEPA/US@EPA, Thomas Sitz/R8/USEPA/US@EPA, 
Thor Cutler/R1 0/USEPA/US@EPA, Tina Arnold/R6/USEPA/US@EPA, Tom Marshaii/DC/USEPA/US@EPA, Tucker 
Henson/R6/USEPA/US@EPA, Victoria Binetti/R3/USEPA/US@EPA, Wayne Lee/R4/USEPA/US@EPA, Wilda Cobb/R4/USEPA/US@EPA 

Date: 02/22/201211:15AM 
Subject: Agenda for monthly national SDWA/hydraulic fracturing legal issues call--- TOMORROW at noon ET 
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3. From today's Inside EPA 

Industry Resists EPA's Superfund Investigation Of Alleged 
Fracking Leak 
Posted: February 21, 2012 

Industry groups are resisting EPA's use of Superfund law authority to investigate groundwater contamination the agency says could be 
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due to hydraulic fracturing of natural gas, a push that could hobble its efforts to use enforcement authority to address drilling releases 
after a federal court appeared ready to raise the bar on its use of drinking water law authority. 

Sources say EPA's efforts to use Superfund authority to investigate alleged contamination from fracking may face evidentiary hurdles in 
part because the law exempts petroleum and related substances, including natural gas, from regulation -- forcing EPA to prove that 
hazardous substances, many of which are naturally occurring, stem from fracking operations. 

For example, in a Pennsylvania case where EPA is using Superfund authority to investigate alleged fracking contamination, drillers are 
challenging EPA analysis of inorganic arsenic in sampled wells, saying the agency's reading may be a transcription error resulting in a 
false positive. 

EPA in two recent cases, Dimock, PA and Pavillion, WY, has begun using various authorities in the Comprehensive Environmental 
Response, Compensation & Liability Act (CERCLA) to investigate contamination alleged to have come from fracking operations. 

In the Pennsylvania case, for example, the agency is using its authority in CERCLA 104 (a) to require sampling of drinking water wells 
and provide alternate drinking water to residents after finding that arsenic and other substances were present in a drinking water well 
above drinking water standards. 

Energy industry sources say EPA's use of its CERCLA authority appears aimed at preserving the agency's ability to bring enforcement 
actions, one of the few tools that EPA has to address fracking operations, after federal appellate judges -- hearing arguments in Range 
Resources v. EPA , a case involving contamination alleged to stem from drilling wells -- questioned agency claims that the drinking 
water law limits judicial review of preenforcement actions. 

The judges' indications cast doubts on agency plans to use emergency authorities in the Safe Drinking Water Act (SDWA) and 
Resource Conservation and Recovery Act (RCRA), one of the few tools EPA has to oversee fracking operations while it gathers data 
and crafts rules to regulate the practice. 

For example, EPA officials told an Energy Department advisory panel last year that RCRA and SDW A enforcement actions to ensure 
compliance with existing environmental laws are one of five prongs of its broader strategy to regulate fracking operations absent new 
statutory authority. 

"Industry is seeing the writing on the wall here," one source says of EPA's use of CERCLA. "If [EPA enforcement officials go] down 
one route and don't get the outcome they like, they'll switch to another." 

But industry sources say EPA faces legal hurdles in its use of CERCLA authority. While actions taken under Superfund are generally 
shielded from judicial review, industry sources say the law also constrains EPA's ability to address harmful releases in part because the 
law exempts petroleum and related compounds, including methane, from agency oversight. 

This leaves the agency to regulate "hazardous substances" that may stem from fracking operations, though this may be more difficult to 
regulate than the "contaminants" EPA can regulate under SDW A and "hazardous waste" that can be regulated under RCRA. 

"They're hemmed in with the definition of hazardous substance-- they can't use methane" because it fits into the definition of a 
constituent of petroleum -- long exempt from the Superfund law, and has no known human health impacts in water, one attorney source 
says. "They're walking a thin line because it's all naturally occurring." 

Still, some industry sources also say that energy companies may be hesitant to push back against the agency's use of authority under 
CERCLA than other environmental statutes because of the public relations implications of opposing an action under Superfund, which 
is widely known as a cleanup statute. 

Remedial Action 

While the agency has yet to use CERCLA to initiate any kind of remedial action, industry and some state regulators are concerned that 
EPA could eventually begin doing so, one state source says. The concern is that ifEPA is using CERCLA now to justify groundwater 
investigations and provide alternate drinking water, it may eventually try to use it for "cleanup and deep pocket issues," the source says, 
adding that the agency's approach is legally "tenuous" but will likely take a formal challenge to curtail. 

In the Dimock, P A case, Cabot Oil and Gas Corporation, whose drilling activities the agency has suggested may be to blame for the 
contamination, has challenged EPA claims that inorganic arsenic present in drinking water wells provides the agency with authority 
under CERCLA to investigate, according to press reports. 

The company was responding to EPA's Jan. 19 action memorandum allowing Region III to undertake additional sampling activities at 
approximately 61 homes in Dimock Township, P A, in which the agency acknowledged potential legal limits due to exemptions in the 
major environmental statues, including CERCLA, SDW A and RCRA, for the oil and natural gas industry. 

The memorandum pointed to a list of "hazardous substances" and other non-CERCLA regulated contaminants that industry data 
indicated was detected in the four wells, including Bis(2-ethylhexyl)phthalate, sodium, manganese and glycol. But the only compounds 
found that appear to exceed hazard levels are manganese, arsenic and sodium, the memo says. "A number ofhome wells in the Dimock 
area [of Pennsylvania] contain hazardous substances, some of which are not naturally found in the environment," the memo says, adding 
that "Inorganic hazardous substances are present in four home wells at levels that present a public health concern." 

One industry attorney says EPA may be on solid ground in seeking to address inorganic arsenic because the substance is not naturally 
occurring in underground rock formations, and the agency's initial findings, based on industry data, indicated that levels detected in the 
well exceeded the maximum contaminant level (MCL) for the metal. 

EPA's memo says it found that arsenic was detected at levels of 3 7 micrograms per liter ( ug/L ), exceeding the drinking water standard 
of 10 ug/L for the substance, though the findings were based on data submitted by Cabot. 
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But with Cabot challenging the agency's arsenic finding, the agency may not be on a solid footing. "If EPA loses on arsenic, it will have 
a really hard time-- it's a high bar to show that [other contaminants] are not naturally occurring" the industry attorney says. "From a 
scientific data perspective CERCLA makes it harder to show" that fracking fluid is actually responsible for the contamination. 

The industry group Energy in Depth (EID) also highlighted Cabot's claims on the arsenic levels, saying in a Feb. 1 blog post that EPA's 
"premise for taking Superfund action was largely one based upon the presence of arsenic that doesn't exist at the levels suggested." 

EID is also challenging EPA's inclusion of sodium as a basis for its use of CERCLA section 1 04( a), saying there is no enforceable 
agency standard for sodium, and that the level of concern the agency cites in the memo, 20,000 ug/L, is a secondary MCL and a draft 
version at that. 

"I'm pretty sure that EPA wouldn't have been able to use the "hazardous release" provision under Superfund as the means to nose its 
way into Dimock without the elevated read-outs of arsenic. Sodium and manganese wasn't going to get them where they wanted to go 
--neither of those things has primary MCLs," a second industry source says.-- Bridget DiCosmo 

Related News: Energy Water Natural Gas 
2390918 

Caroline (Carrie) Wehling 
SDWA team leader 
Office of General Counsel, Water Law Office 
U.S. EPA, Washington, D.C. 
Mail Code 2355A 
email: wehling.carrie@epa.gov 
phone: 202-564-5492 
fax: 202-564-54 77 
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